
* Denotes items that have supporting documentation

AGENDA OF THE PLANNING 
COMMISSION 

CITY OF BIRCHWOOD VILLAGE 
WASHINGTON COUNTY, MINNESOTA 

November 20th, 2024 
7:00 P.M.

CALL TO ORDER  

PUBLIC FORUM 

APPROVE AGENDA 

REGULAR AGENDA 

A. Approve October 24, 2024, PC Meeting Minutes* (pp. 2-3)

B. Appeal Regarding Approval of the Building Permit at 483 Lake

1. Review of Appeal
a. Appeal* (pp. 4-8)
b. Building Permit* (pp. 9-28)
c. City Planner Response to Appeal* (pp. 29-31)
d. Revised Plans from Building Inspector* (pp. 32-55)
e. Letter from Residents at 483 Lake* (pp. 56-63)

2. Recommendation on the Appeal for the City Council

ADJOURN 
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                     MEETING MINUTES (Draft)  

 Birchwood Planning Commission Regular Meeting  

                                               City Hall - 7:00 PM Regular Meeting 10/24/2024 

     Submitted by Michael Kraemer – secretary 

COMMISSIONERS PRESENT: – Andy Sorenson - Chairperson, Michael Kraemer, Casey 
Muhm, Michael McKenzie, Michelle Maiers-Atakpu   

COMMISSIONERS ABSENT: None 

OTHERS PRESENT:  Suzie Mahoney, Larry Mahoney, Emily Morehead 

1. TO ORDER: Sorenson called meeting to order at 7:00 PM.   
2. PUBLIC FORUM  

a. Larry and Suzie Mahoney 479 Lake Ave spoke about their concern over the deck 
modification permit granted to 483 Lake Ave. The Mahoney’s indicated they had 
filed a complaint with the City Council on October 8, 2024 about the deck 
modification permit. The Mahoneys inquired if the Planning Commission had any 
recommendations on how they could contest the permit and stop the current 
construction.  Planning Commission Chairman Andy Sorenson informed the 
Mahoneys that the Planning Commission had no jurisdiction over the matter 
since the Commission had no involvement in the review and approval of the any 
element of the permit.  

3. APPROVE AGENDA 
a. Motion by Maiers-Atakpu, 2nd by Muhm, 2nd to approve agenda. Vote: Yes -5, No 

– 0. Motion passed.  
4. REGULAR AGENDA 

a. Item A – Review/Approve August 22, 2024 Planning Commission Meeting 
Minutes. 

i. Motion by Muhm, 2nd by Maiers-Atakpu to approve the minutes. Vote: 
Yes – 5, No – 0, Motion passed. 

b. Item B – 4 Five Oaks Lane Concept Plan Review. 
i. Planning Commission was asked to provide preliminary comments on a 

concept plan to extend the garage/master bedroom addition from the 
face of the walkout garage 30’ to within 21’ – 4” of the city street ROW. 
The face of the current structure is 51’ – 4” from the ROW. City Code 
302.020 STRUCTURE LOCATION REQUIREMENTS dated 09/02/2023 sets 
structure set back from city streets at 30’. 

ii. Action Taken: The Planning Commission not finding circumstances of 
code imposed undo hardship suggested current plan was not in 
compliance with City Code and that the property owners work with 
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their architect to bring the proposed addition design in compliance with 
existing City Code.  

c. Item C – Ordinance 2024-11-01 (302.055) Run Off Changes 
i. Planning Commission was asked to review draft language of Ordinance 

2024-11-01 LAND DISTRURBANCE ACTIVITY STANDARDS related to site 
runoff considerations.  The previous ordinance sited “No increase in 
runoff rate shall occur.” The proposed language changed that threshold 
to “in the opinion of the City Engineer, the construction or modifications 
do note cause significang adverse effects on adjacent properties 
(including City property) due to stormwater runoff, including but not 
limited to erosion, flooding, or damage to structures or landscaping. 
Calculations for this section shall be based on a 24-hour, 10-year storm 
event as defined by local meteorological data.”  

ii. Action Taken/ Recommendation: The Planning Commission accepted 
the language modification with the caveat that the engineer’s analysis 
on properties lying within or effecting land locked basins (i.e. no outlet) 
shall include an evaluation of the potential impacts to surrounding 
property from a 48 hr – 100 year probability event. Advisory Vote: Yes – 
4, No – 0. 
 

 ADJOURN 7:49 PM 

d. Motion by Maiers-Atakpu  , 2nd by Muhm to adjourn meeting. Vote: Yes - 5, No – 
0. Motion passed.   
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memo 

 
Each claim made in the appeal letter is summarized below, followed by my response as the Planning 
Consultant to the City.  I will not include any of the “back-and-forth” since the letter was submitted. 
 
Claim:  Zoning code requires neighbors to be notified of construction 
Response: The zoning ordinance requires notification of neighbors with whom a property line is shared 
when a fence is being constructed along that line; a building permit does not require notification of 
neighbors. 
 
Claim: Wall being constructed is not a continuation or like replacement of what was previously a 
privacy fence and labeled as such on previous plans 
Response:  What was previously on the site and what is being constructed in no way meets the 
ordinance definition of a fence.   What someone labeled it on a building permit sketch previously has no 
bearing on the definition or determination.  It is a structure built onto a deck, as it was before. Whether 
or not it is a like replacement is the purpose of this hearing, and will be discussed further at the end of 
this response.   
 
Claim:  This will add 20 feet of siding, 5 feet from line, making 104 feet of continuous siding 
Response: Part of this is the appeal to the City; the question is whether the siding is an expansion of a 
legal, non-conforming structure.  The length of the siding has no bearing on the decision.  For 
clarification, the house may be 5’ from the property line, but the deck and wall are not.  Based on 
information from previous permits and court decisions, the deck is estimated to be 7.75’ from the 
property line. 
 
 
 
 
 

To: Mayor Ford and Birchwood Village City Council 

Chair Sorenson and Birchwood Village Planning Commission 

Rebecca Kellen, City Administrator 

 

From:  Ben Wikstrom, Planning Consultant 

CC:   

Date: November 20 PC Meeting; December 10 CC Meeting 

Re: Planner Response to 483 Lake Avenue Appeal by Larry and Susie Mahoney 
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Claim: Pergola will be “anchored” by the wall 
Response:  This is false.  The “ceiling” joists of the pergola may be tacked to the wall to allow the screen 
to be secured or for general stability, but the building inspector and I ensured that the pergola was not 
supported by the wall. 
 
Claim:  Pergola will have a roof and increase impervious 
Response:  This is false; the pergola has screen material on all sides, including the ceiling/roof. There will 
be no increase in impervious, and the amount of impervious on the subject property has not been 
investigated. 
 
Claim: Pergola is a non-conforming structure built on a non-conforming deck, so a variance is required 
Response: The building inspector and I ensured that the pergola is not supported by the wall. It is 
supported by footings below and inside the footprint of the deck. Other types of construction may have 
been possible – such as a pergola kit one would place on the deck, or using post base anchors on the 
surface of the deck or notched construction on the deck joists, etc. – but this construction type makes 
the most sense and isn’t non-conforming. 
  
Claim:  A 7-foot fence was erected in 2016, when 6’ is allowed by ordinance 
Response:  This has no bearing on the current appeal. 
 
 
General response to appeal and pertinent subjects 
I have spoken twice to the appellants and twice (since the appeal) to the landowners.  There has been 
much made of the history between these properties and owners, both in the appeal letter and in my 
conversations with each.  Most of that is not germane to the code interpretation and the decision you 
will make.  However, it is my understanding that the deck setback was made non-conforming by a court 
decision to allow an “adverse possession” of approximately 3.5 feet of property along the shared 
boundary.  (The deck is approximately 47 years old, while the court decision was in the past 15 years.) 
While still not a critical component of this case, much of the appeal letter was written to suggest that 
this is a “non-conforming deck,” or an expansion of a non-conforming situation.  Officially, that is true, 
and is the reason we are holding this hearing; the deck and the wall on it are “legally non-conforming” 
structures because of the side yard setback of approximately 7.75’.  That setback came about by a court 
decision rendered without the setback ramification in mind. This may be pertinent to some of the 
findings of this case.  The City Attorney, in one response to questions about the appeal, agreed that this 
is important to this case, regarding the setback issue. 
 
In general, the appellants argue that the structure in question is a wall, when it used to be a fence. As 
stated above, the structure in no way would meet the definition of a fence.  I assume the appellant is 
talking about the opaqueness from a certain angle, but that has no bearing on the definition of the 
structure.  Here is the question that should end all discussion about what the structure is:  if the wall (or 
fence, according to the appellant) that was torn down was proposed today for the first time, what kind 
of permit would be required?  A fence permit or a building permit?  It would be a building permit, no 
question.   
 
While the level of opaqueness does not define the structure, the fact that it is a wall rather than a fence 
is important, as a wall has no opaqueness requirement, regardless of height, placement, setback, etc.  
The focus of this appeal is only whether the addition of siding onto the wall is an expansion of a legally, 
non-conforming structure (expansion is not allowed by statute).  The previous wall could be seen 
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through from a certain angle, and the siding would not allow that.  Whether you would consider that an 
expansion is the reason we are here.  My contention upon first hearing of a complaint is that a wall by 
definition is a wall, and if the size is the same, then it is not being expanded; when this became an 
appeal, it is our responsibility to allow the appellant to be heard, to present the facts, and to render a 
decision through the process.  
 
I will be available for questions at the meeting, and may have further comment or a verbal presentation, 
depending on the order of things. 
 
 
Note: It was stated at one point that the siding is closer to the property line than the old wall. While 
siding is not among the exceptions to setbacks listed in the ordinance, that may be because it is even 
less of an encroachment than those exceptions listed.  Additionally, a setback is measured to the 
foundation or lowest side wall of a structure, not to the siding.  Considering these factors, I contend that 
the siding width is negligible when considering the setback, and would not constitute a further 
encroachment.  Finally, the wall that was built of 2”x6” framing is now a 2”x4” frame, meaning the 
overall width is less, even with the addition of siding.  It is true that the outside edge of the wall is at the 
same setback as previously, meaning the siding does overhang the edge of the deck by the width of the 
siding; this is the measurement I believe should be considered negligible due to the fact that setbacks 
are measured to the foundation (or lowest wall if the foundation is not exposed), and would match with 
the intent of listing exceptions to the setback in the zoning ordinance.  Put another way, if a survey for a 
building permit showed the outside edge of a house/wall/deck/etc., it would show the measurement on 
the ground, not a measurement to the elevation of any siding, railing, exterior window sill, etc. 

31



���������	
��
��������������
�
������
���� �!"�#�$%&'��()*+����
,-./0./-/1
,213
 45� 6������77#8��9�&'��
�6������77#8��9�&'��(:; <�=�''�
�����%
�<�=�''�&�����%#'9�>�?=9�'@A��6&'��(B
�&!&��%���6
�@���%���6#C����%��9�&'��(D
EFFEGHIJKFL
MN
OPQRSTTUV
WXYZWYZ[\]V̂_
[Z̀YZ[aXXbcd
[̀e
fSgh
Sih
jklmnoa\]V̂_pqrr
stuvwxq
yz{|
xt}
~q�qz�q�
tu
t��qtr
�u
�~z�t|
~q�t~�zu�
{xz}
�~��q�{�
wxq
t��qtr
z}
�z{x
~q�t~�
{�
{xq
}z�zu�
{xt{
|���rtuuzu�
{�
zu}{trr
�u
{xq
�trr
v�xz�x
t���zu}
{xq
uqz�x��~zu�
�~��q~{|�
�t}q�
{xq
t��qtr
�~��q}}
{xq
�z{|
~q��z~q}
|��
u�{
{�
zu}{trr
{xq
}z�zu�
�u
{xq
�trr�
wxq
~q�tzu�q~
��
{xq
��~�
�tu��u�u�qv
x��q�q~
{xq
}z�zu�
z}}�q
�zrr
uqq�
{�
�q
t��~q}}q�
�|
{xq
�rtuuzu�
y���z}}z�u�
wxtu�
|��v
��~
|��~
tu��z�t{q�
����q~t��u�
�t��
�~t�q~
��zr�zu�
���ztr
�����
stu
�qrrq~
���qrrq~�����tzr������ ¡¢�
£�u�t|v
��{��q~
¤¥v
¤¦¤§
̈©§ª
�£«��
zu}��t����}u����¬
�qu�z�}{~�����tzr����¬
sq��zq
pt~~��
��q��zqrxt~~�����tzr������­®̄ °¢�
±q�z}z�u}
²³t�xq�
t~q
{xq
~q�z}z�u}
t}
�q
�z}��}}q�
{��t|��t��
{xq~q
z}
�x�z�q}
�u
x��
{�
u�{�x
{xq
ª́ª
��³��
t{
{xq
�trr
�u
�t�q
̈�
µ
�qqr
{xt{
{��
}�trrq~
u�{�xq}q��trzu�
¥
¥¶¤·
�zrt{q~trr|
���r�
�q
��~q
}{t�rq
{xtu
¥
¥¶¤·
u�{�x
�u
�uq
}z�q�
wx���x{}̧stu
�qrrq~ª¹¥�̈̈ ¹�§¦¥§

32



33



34



35



36



37



38



39



40



41



42



43



44



45



46



47



48



49



50



51



52



53



54



55



56



57



58



59



60



61



62



63


	Redacted.pdf
	November 20 2024 PC Meeting Packet FINAL.pdf
	Packet DRAFT.pdf
	Pages from Packet DRAFT.pdf
	Appeal Documents for Packet ALL.pdf
	Appeal Documents for Packet ALL.pdf
	2 - 428_24-0095, 483 lake ave PERMIT (2).pdf
	3 - harrod permit  5 6.pdf
	5 - Kramer 102624.pdf
	Mail - Rebecca Kellen - Outlook.pdf
	Harrod 10_21_24 (1).pdf
	428_24-0095, 483 lake ave PERMIT- (1).pdf

	6 - Deck permit letter Harrod.pdf

	4 - Memo - 483 Lake Ave Appeal - Planner Response Final.pdf






